STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
G NA M LAYDEN,
Petitioner,
VS. Case No. 03-2966

DEPARTMENT OF EDUCATI ON,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, a hearing was conducted in this case
pursuant to Section 120.569, Florida Statutes, and Section
120.57(1), Florida Statutes, on Septenber 22, 2003, by video
tel econference at sites in Fort Lauderdal e and Tal | ahassee,

Fl ori da, before Stuart M Lerner, a duly-designated
Adm ni strative Law Judge of the Division of Adm nistrative
Heari ngs ( DOAH).

APPEARANCES

For Petitioner: Gna M Layden, pro se
10823 Cypress A enn Drive
Coral Springs, Florida 33071

For Respondent: Jose Blas Lorenzo, Jr., Esquire
Departnment of Education
O fice of Student Financial Assistance
1940 North Monroe Street, Suite 70
Tal | ahassee, Florida 32303



STATEMENT OF THE | SSUE

Whet her the full anmpunt of the lottery prize w nnings
(remai ning after deduction of federal tax w thhol ding) that
Petitioner claimed (on behalf of herself and 13 ot her nenbers of
her "Lotto pool") should be used to offset the debt Petitioner
owes the Departnent of Education, O fice of Student Financia
Assi st ance.

PRELI M NARY STATEMENT

By letter dated July 2, 2003, the Departnent of Education,
O fice of Student Financial Assistance (OSFA) advised Petitioner
that the Florida Departnent of the Lottery had "transmtted
[Petitioner's] prize of $3,262.00" to OSFA after being notified
by OSFA that Petitioner owed OSFA $12, 389.88, and that OSFA
"plan[ned] to apply the total anmount of [Petitioner's] $3,262.00
prize to this unpaid claim” In a letter dated July 21, 2003,
Petitioner requested a hearing on OSFA s announced intention to
t ake such action. The matter was referred to DOAH on August 15,
2003.

As noted above, the final hearing in this case was held on
Septenber 22, 2003. Petitioner was the only witness to testify
at the hearing. In addition to Petitioner's testinony, nine
exhi bits (Respondent's Exhibits 1 through 9) were offered and

recei ved i nto evidence.



Oct ober 10, 2003, was established as the deadline for the
filing of proposed recomended orders. On Cctober 10, 2003,
OSFA fil ed a proposed recommended order, which the undersigned
has carefully considered. Petitioner has not filed any post -
hearing submittal .?

FI NDI NGS OF FACT

Based upon the evidence adduced at hearing, and the record
as a whole, including the factual stipulations of the parties,?
the follow ng findings of fact are nade:

1. Petitioner is in default on three student | oans that
OSFA, as guarantor, purchased (upon Petitioner's default) from
t he | ender on Decenber 27, 2001, and continues to hold.

2. As of Septenber 10, 2003, Petitioner owed OSFA
$12,503. 79 on these defaulted | oans.

3. In May of 2003, Petitioner participated in a "Lotto
pool" with 13 other individuals. Pool nenbers agreed to
contribute equally to the purchase of Florida lottery tickets
and to share equally in any winnings. Petitioner was assignhed
the task of purchasing the tickets on behalf of the pool.

4. One of the tickets Petitioner purchased was a w nner
(having five of the six selected nunbers). The anount of the
prize, after making an appropriate deduction for federal incone

t ax withhol ding, was $3, 262. 00.



5. On behalf of the pool, Petitioner submtted the w nning
ticket, with her name on it, to the Florida Departnent of the
Lottery to claimthe prize. At the request of the Florida
Departnent of the Lottery, she conpleted an Internal Revenue
Service (IRS) Form5754. On the form anong other things, she
identified the others in the pool with whomshe intended to
share the proceeds of the prize.

6. On May 27, 2003, O ga Roca, a Program Specialist with
OSFA, sent the followng letter to the Florida Departnent of the
Lottery:

| hereby certify that the above referenced
person [Petitioner] has an outstanding
defaul ted student[] loan. Under terns of 8§
24.115, F.S, | amrequesting that lottery
prize noney won by that person be
transmtted to the Florida Departnent of
Education to be credited toward that debt.
The bal ance due including interest accrued
as of 6/11/03 totals $12, 389. 88.

7. By letter dated June 2, 2003, the Florida Departnent of
the Lottery advised Petitioner that, "[p]ursuant to Section
24.115(4), Florida Statutes, [it had] disbursed [her] w nnings
according to [Ms. Roca's May 27, 2003, letter]."

8. A nonth later, on July 2, 2003, OSFA sent Petitioner a
letter informing her that it "plan[ned] to apply the total
amount of [her] $3,262.00 prize to [her] unpaid claim"® It is

this proposed agency action which is the subject of the instant

controversy.



CONCLUSI ONS OF LAW

9. DOAH has jurisdiction over the subject matter of this
proceedi ng and of the parties hereto.

10. Petitioner does not dispute OSFA's claimthat she is
in default on three student | oans held by OSFA and, as a result,
owes OSFA in excess of $12, 000. 00.

11. She disagrees with OSFA, however, that the entire
anount of the prize she clainmed on behalf of the pool should be
used to offset this indebtedness. It is her position that only
her share of the prize (1/14 of $3,262.00 or $233.00) is subject
to such offset and that the remai nder of the proceeds should go
to the 13 other nembers of the pool in equal shares.?*

12. The | aw does not support Petitioner's position.

13. Section 24.115, which is part of the Florida Public
Education Lottery Act,® addresses the subject of the "[p]ayment
of [lottery] prizes." It provides, in pertinent part, as
foll ows:

(1) The departnent [of the lottery] shal
pronmul gate rules to establish a system of
verifying the validity of tickets clained to

win prizes and to effect paynment of such
prizes;

(4) It is the responsibility of the
appropriate state agency . . . to identify
to the departnent [of the lottery], in the
formand format prescribed by the departnment



[of the |ottery], persons owi ng an

out standi ng debt to any state

agency . . . . Prior to the paynent of a
prize of $600 or nore to any clai mant havi ng
such an outstandi ng obligation, the
departnment [of the lottery] shall transmt

t he amount of the debt to the agency
claimng the debt and shall authorize
paynent of the balance to the prize w nner
after deduction of the debt.

14. Exercising the rulemaking authority granted it by the
Legislature, the Florida Departnent of the Lottery adopted an
energency rule, Rule 53ER02-61, Florida Admnistrative Code,
describing the "[p]rocedures for [aJ]warding [p]rizes."” The
rul e, which has been in effect since Novenber 15, 2002,
provides, in pertinent part, as follows:

Procedures for Awarding Prizes

* * *

(7) Regardless of how nmany persons or
entities claiman ownership interest in a

Wi nning ticket, paynent will be made to only
one person or entity.

(8) The person to whom paynent will be nade
for winning tickets submtted to the Lottery
shal | be determ ned as follows:

(a) |If only one nane appears on the back of
the ticket, paynent will be made to that
person or entity.

* * *

(i) Any claimnt of a prize of $600 or
nore, and any person whose nanme appears on
an Internal Revenue Service (IRS) Form 5754
filed by a claimant whose portion of the
prize is $600 or nore, will be conpared to



the State Oned Debt system Al persons
ultimately entitled to receive Florida
Lottery winnings froma claimvalued at $600
or nore filed by a legal entity, other than
a corporation whose shares are publicly
traded, will be conpared to the State Owned
Debt system If such claimant or other
person is identified as owi ng an outstandi ng
debt to a state agency . . . as provided in
subsection 24.115(4), Florida Statutes,
foll owi ng deduction of federal tax

wi t hhol di ng, the remaining prize amount will
be all ocated as foll ows:

1. If the debt is owed by the claimnt,
notw t hstanding taxability interests set
forth on an I RS Form 5754, an anount
sufficient to cover the anount owed, up to
the total remaining prize anmount, will be
transferred to the state agency owed the
debt. Any nonies remaining after federal
tax withhol ding and after collection of the

debt will be paid to the claimant and
reported as taxable as directed in the IRS
Form 5754.

2. If the debt is of a person whose nane

appears on an | RS Form 5754 and subpar agr aph
1. is inapplicable, or who is entitled to
receive Lottery winnings clained by a | egal
entity, an anount sufficient to cover the
person's debt, but not to exceed his or her
percentage interest in the prize or entity,
will be transferred to the state agency owed
the debt. The nonies remaining will be paid
to the claimant on the ticket.

15. "As a part of playing Lotto, [Petitioner] by contract
agreed to [and is therefore bound by] these announced
[ procedures]” set forth in Rule 53ER02-61, Florida

Adm nistrative Code. Mller v. State, Departnent of Lottery,

638 So. 2d 172 (Fla. 1st DCA 1994).



16. Inasnmuch as Petitioner is the "claimant,"” as that term
is used is Rule 53ER02-61, Florida Adm nistrative Code, and the
anount she owes OSFA exceeds the prize w nnings renmaining
"foll ow ng deduction of federal tax w thhol ding," Subsection
(8) (i) of Rule 53ER02-61 requires that OSFA receive (and apply
as an of fset agai nst her indebtedness) the entire anount of
t hese remai ni ng wi nni ngs, notw thstandi ng that, under
Petitioner's agreenent with the other nenbers of the pool, she
was to receive only 1/14 of any prize wnnings, with the rest of
the proceeds to be distributed equally anong the other 13 pool
menbers. °

RECOMVVENDATI ON

Based on the foregoi ng Findings of Fact and Concl usi ons of
Law, it is
RECOMMVENDED t hat OSFA take the action proposed in its

July 2, 2003, letter to Petitioner.



DONE AND ENTERED this 13th day of October, 2003, in

Tal | ahassee, Leon County, Flori da.

Axsex m- 4

STUART M LERNER

Adm ni strative Law Judge

Di vi sion of Administrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 13th day of COctober, 2003.

ENDNOTES

1/ Al citations are to Florida Statutes (2003) unl ess
ot herwi se i ndi cat ed.

2/ At the outset of the final hearing, Petitioner stated that
she did not dispute any of the assertions nade in the Statenent
of Facts contained in OSFA's Response to Order [of] Pre-Hearing
I nstructions. The undersigned has accepted these undi sputed
factual assertions as true and accurate. See Gunn Pl unbi ng,
Inc. v. The Dania Bank, 252 So. 2d 1, 4 (Fla. 1971)("A
stipulation properly entered into and relating to a matter upon
which is appropriate to stipulate is binding upon the parties
and the Court."); Johnson v. Johnson, 663 So. 2d 663, 665 (Fl a.
2d DCA 1995)("[T]o foster the legal policy of encouraging
stipulations to mnimze litigation and expedite resol ution of
di sputes, the |aw provides that '(s)uch stipulations should be
enforced if entered into with good faith and not obtai ned by
fraud, m srepresentation, or m stake, and not agai nst public
policy.""); EGYB, Inc. v. First Union National Bank of Florida
630 So. 2d 1216, 1217 (Fla. 5th DCA 1994) ("Unl ess grounds for
reci ssion or withdrawal are shown, the trial court is bound to
strictly enforce the agreenent between the parties."); and
Robertson v. Robertson, 106 So. 2d 590, 593 (Fla. 2d DCA




1958) ("It is undisputed that a court nust accept as true facts
whi ch are undi sputed . . . .")."

3/ Petitioner has already paid the other pool nenbers (fromthe
proceeds of a | oan she obtained) the anount they each would
receive if OSFA did not take this proposed agency action.

4/ OSFA has not chal |l enged, and therefore the undersigned has
not addressed, Petitioner's standing to make this argunent. Cf.

Krivanek v. Take Back Tanpa Political Commttee, 625 So. 2d 840,
842 (Fla. 1993)("Wth regard to the first issue, we find that
Krivanek has waived the right to raise the issue of standing
because this issue has been raised for the first tine in her
petition to this Court. The issue of standing should have been
raised as an affirmati ve defense before the trial court, and
Krivanek's failure to do so constitutes a waiver of that
defense, precluding her fromraising that issue now ").

5/ See Section 24.101 ("This act may be cited as the "Florida
Publ i c Education Lottery Act.").

6/ Had a pool nenber not "ow ng an outstanding debt to any
state agency or owing child support collected through a court”
clainmed the prize winnings for the pool instead of Petitioner,
OSFA woul d not have been entitled to receive, as an offset

agai nst Petitioner's indebtedness, any portion of the prize

W nni ngs since Petitioner's share of the w nnings would be | ess
t han $600. 00.

COPI ES FURNI SHED,

G na M Layden
10823 Cypress G en Drive
Coral Springs, Florida 33071

Jose Bl as Lorenzo, Jr., Esquire

Depart nment of Education

O fice of Student Financial Assistance
1940 North Monroe Street, Suite 70

Tal | ahassee, Florida 32303
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Honor abl e Ji m Hor ne

Conmi ssi oner of Education
Turlington Building, Suite 1514
325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

Dani el J. Wodring, General Counsel
Depart nent of Education

1244 Turlington Buil di ng

325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmmended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Oder in this case.
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